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Introduction

The intersection of climate regulation and international trade law has entered a period of significant juridical activity. Recent dispute settlement developments—including the panel reports in European Union—Certain Measures Concerning Palm Oil and Oil Palm Crop-Based Biofuels (DS593/DS600) and the escalation of the European Union—Carbon Border Adjustment Mechanism dispute (DS639)—have brought into focus fundamental questions about the relationship between environmental governance and multilateral trade disciplines.
 These disputes mark a structural shift: climate policy, once confined to domestic regulation and multilateral environmental negotiations, now operates through trade instruments—biofuel phase-outs, carbon border charges, embedded emissions methodologies—that directly engage WTO disciplines.

This essay examines the Palm Oil rulings as a notable development in WTO jurisprudence, analysing the interpretive choices that signal an emerging judicial approach to climate-oriented regulation while recognising the constraints imposed by procedural diligence requirements.
 It then considers whether the pending CBAM dispute will test the boundaries of this precedent, before situating both disputes within the TBT Agreement’s doctrinal framework and the institutional landscape of the Committee on Trade and Environment and the Trade and Environmental Sustainability Structured Discussions. The analysis extends beyond the WTO’s boundaries—to environmental provisions in free trade agreements, and to the investment treaty regime, where the structural asymmetry of investor-state dispute settlement, the incremental reforms at UNCITRAL, and the normative vocabulary of the UN Guiding Principles on Business and Human Rights shape the conditions under which climate measures are adopted, challenged, and defended. Each Part builds on the preceding one: the doctrinal findings of Part I generate the questions that Part II tests against CBAM; the TBT framework in Part III supplies the interpretive tools that both presuppose; the institutional analysis in Part IV explains how deliberative outputs feed into adjudication; Part V shows how FTA experimentation may inform multilateral interpretation; Part VI exposes the structural disjunction between trade and investment that the coherence framework must ultimately confront; and Part VII assesses whether the investment reform agenda is closing that gap.

The contribution of this essay is threefold. First, it integrates what existing scholarship treats in isolation. Commentary on Palm Oil has focused on the disputes themselves;
 analysis of CBAM has been largely prospective; the institutional literature on the CTE and TESSD has developed separately from the doctrinal literature on the TBT Agreement; and the FTA and investment literatures have developed separately again. No study yet integrates these sites within a single analytical framework. Second, it develops a coherence framework operating at two levels: doctrinal coherence (whether a measure’s trade impacts are justified by its environmental objective and consistent with the WTO’s sustainable development orientation) and institutional coherence (whether dispute settlement, the CTE, TESSD, FTAs, and investment reform reinforce one another or pull apart). Third, it defends a calibrated conclusion against the prevailing scholarly mood: Palm Oil is doctrinally incremental but institutionally significant—a conclusion that positions it within, rather than alongside, the existing debate.

The stakes are considerable. If WTO disciplines unduly constrain climate regulation, the result will be a structural impediment to decarbonisation. If WTO law proves capable of accommodation, the trading system can serve as an enabling framework. The same is true, with greater force, of the investment regime: a body of law that protects fossil fuel investments while offering no equivalent accountability for investors whose activities contribute to climate harm is structurally incapable of supporting the transition it nominally permits.

Part I: The Palm Oil Disputes – A Template for Climate Regulation

This Part examines the Palm Oil rulings, analysing interpretive choices that signal an emerging judicial approach to climate-oriented regulation while recognising constraints imposed by procedural diligence requirements. The findings established here generate the analytical questions that Part II will test against CBAM.

1.1 The Regulatory Framework

The Palm Oil disputes, brought by Malaysia and Indonesia against the European Union’s Renewable Energy Directive II (RED II), represent one of the WTO’s more significant encounters with climate regulation to date.
 The measures at issue formed part of a broader legislative package designed to operationalise the EU’s commitment to climate neutrality by 2050 under the European Green Deal.
 As one analysis has observed, the resulting panel reports mark the WTO’s first substantive engagement with measures adopted pursuant to the EU Green Deal, and more broadly, with climate change regulation framed as trade-restrictive environmental policy.

RED II required Member States to ensure that at least 32 per cent of energy consumed in the EU by 2030 was from renewable sources, with a mandated 14 per cent target for the transport sector.
 To count towards these targets, the consumption of food and feed crop-based biofuels was limited to a maximum of 7 per cent of the total renewable energy used in transport.
 Biofuels classified as posing a high risk of indirect land-use change (ILUC)—essentially, palm oil-based biofuels—were subjected to a stricter cap and a phase-out obligation. The ILUC concept was defined in RED II as occurring “when the cultivation of crops for biofuels, bioliquids and biomass fuels displaces traditional production of crops for food and feed purposes. Such additional demand increases the pressure on land and can lead to the extension of agricultural land into areas with high-carbon stock, such as forests, wetlands and peatland, causing additional greenhouse gas emissions.”

A high ILUC risk was determined using a formula calculating the share of total land expansion that had occurred in high-carbon stock areas. Where this share exceeded 10 per cent of high-carbon stock land that had experienced a threshold of global production growth, the feedstock was classified as high ILUC-risk.
 To qualify for the renewable energy targets, the consumption of high ILUC-risk biofuels was capped at their 2019 levels, with the aim of gradually reducing consumption to zero by 2030.
 Among crop-based biofuels, the EU classified only palm oil-based biofuels as high ILUC-risk.
 Rather than banning palm oil-based biofuels outright, RED II thus created a graduated regulatory distinction based on the risk of ILUC associated with different feedstocks—a feature that would prove central to the Panel’s analysis.

The measures at issue were not confined to RED II itself. Malaysia and Indonesia also challenged a French law, the Taxe Incitative Relative à l'Incorporation de Biocarburant (TIRIB), which had the effect of withdrawing a tax advantage for palm oil-based biofuels, and Malaysia additionally challenged a Lithuanian renewable energy law.
 This multiplicity of challenged measures illustrates the layered nature of climate regulation and the complexity that such layering creates for dispute settlement.

1.2 The Panel’s Findings and Doctrinal Significance

In analysing TBT Agreement Articles 2.1 and 2.2, alongside GATT non-discrimination principles and Article XX, the Panel affirmed the legitimacy of the EU’s climate policy objective and the measures’ contribution to that objective. However, it simultaneously found that the implementation of the high ILUC-risk rules resulted in arbitrary or unjustifiable discrimination, violating TBT Article 2.1 and GATT non-discrimination principles.
 The Panel’s standard of review required only a reasonable basis for the regulatory distinctions, which it found for the core elements of the measures, without demanding a strict causal link between EU demand and ILUC-related emissions.

These findings effectively lower the risk of inconsistency for future climate measures, provided the implementing Member can articulate a rational basis.
 Shimizu observes that the Panel “emphasized the global nature of climate change measures in providing an affirmative assessment of the legitimacy of policy objective relating to climate change and the contribution of these measures to that objective,” and applied a standard of review “focused on whether the regulatory distinctions and their application had a reasonable basis,” finding such basis “without requiring a quantitative or strict causal link between the EU demand and ILUC-related GHG emission.”

The Panel’s approach to TBT Article 2.1 is particularly noteworthy. As Rovnov explains, the panel “implicitly moved away from the Appellate Body’s established non-discrimination test (whereby any ‘detrimental impact on competitive opportunities’ for imported products must stem ‘exclusively’ from legitimate regulatory distinctions) in favour of a more respondent-friendly standard, which asks whether there is a ‘reasonable basis’ for the regulatory differences embodied in the measure.”
 This doctrinal shift lowers the threshold that climate measures must meet to survive non-discrimination review, accommodating the reality that environmental regulation often involves distinctions between products that are not based on intrinsic product characteristics.

Nonetheless, the Panel’s ruling on delays in adopting implementing rules and updating data—both identified as inconsistent—is expected to constrain regulations prone to such administrative lag.
 This is a significant qualification: the substantive design of a climate measure may survive scrutiny, but procedural and administrative diligence remains a potential vulnerability. The Panel also delivered significant findings on the “technical regulation” requirement under the TBT Agreement, as well as on the requirements of “financial contribution,” “income support,” and “serious prejudice” under the Subsidies Agreement, in connection with the French TIRIB measure.

The doctrinal significance extends beyond the specific findings. The rulings highlight a tension that has attracted scholarly attention: while the outcome may be viewed positively from an environmental policy perspective, the Panel’s findings leave certain questions regarding the territorial scope of environmental regulation unresolved.
 Marín Durán argues that while the outcome “may be welcome from an environmental policy perspective, it was a missed opportunity in legal terms inasmuch as the Panel failed to provide much-needed clarity on when and why trade-related environmental measures with extraterritorial reach are permissible under WTO law.”

1.3 Key Interpretive Developments

Recent scholarship has identified three key interpretive developments in the Palm Oil rulings that demonstrate a notable receptivity to the distinctive characteristics of climate change and climate governance.
 These developments constitute the template whose portability to CBAM Part II will assess.

First, the panels drew upon international climate law to establish a “sufficient nexus” between the EU and the objective of limiting ILUC-related greenhouse gas emissions, thereby accommodating the global nature of climate harm within WTO disciplines.
 This application of systemic integration confirms the permeability of WTO law to climate norms and provides a template for how future panels might approach climate-framed measures with extraterritorial dimensions.

Second, the panels adopted a “material contribution” standard under TBT Article 2.2, transplanting a concept traditionally associated with GATT Article XX into the TBT context—a move signalling a greater openness to precautionary regulatory action in circumstances of scientific uncertainty.
 This development addresses the long-standing concern that strict necessity review is structurally hostile to climate regulation, which often operates through complex, long-term, and uncertain causal pathways.

Third, in assessing the French TIRIB tax measure under the Subsidies Agreement, the panels exhibited sensitivity to the climate-policy rationale underlying the measure, particularly in their selection of analytical benchmarks.
 This finding extends the climate sensitivity beyond the TBT and GATT contexts into the subsidies discipline, suggesting a broader judicial disposition rather than a narrowly confined doctrinal innovation.

The procedural diligence constraint identified in the Panel’s findings on implementation delays creates an asymmetry in the Palm Oil template: the Panel was deferential on regulatory objective and causal contribution, but rigorous on procedural implementation. This combination may prove more durable than either pure deference or pure rigor, because it respects regulatory autonomy while maintaining disciplines against arbitrary or careless administration. The question that now arises is whether this template—substantively permissive, procedurally demanding, and methodologically open to climate law—can survive transplantation to a measure of a different kind. That is the question Part II addresses.

Part II: The CBAM Challenge – Testing the Boundaries of the Precedent

Part I established that the Palm Oil Panel managed the product/PPM tension by focusing on the environmental objective and the nexus to it, rather than on the product/PPM distinction as such. That approach was available because the ILUC measures were, at least in form, product-related. This Part examines whether the template extends to carbon border adjustments, which regulate production processes directly.

2.1 The CBAM Framework and Consultations

The EU CBAM aims to address carbon leakage by ensuring that products imported into the EU bear economic costs equivalent to those borne by EU producers under the EU Emission Trading System.
 The mechanism applies initially to iron and steel, cement, fertilisers, aluminium, electricity, and hydrogen, and became fully operational on 1 January 2026 following a transitional reporting period. Russia initiated WTO dispute settlement consultations regarding the EU CBAM in May 2025, arguing that CBAM violated several WTO agreements.
 In July 2026, Russia requested the establishment of a dispute panel (DS639).
 The Panel was established on 25 September 2026, though it had not yet been composed as of the most recent WTO records.

The escalation of this dispute marks a significant moment in climate-trade governance, bringing CBAM from a unilateral EU climate policy tool into a multilateral focus of trade rule discussions.
 Russia’s legal arguments are extensive. The CBAM requirements—authorisation procedures, emissions monitoring and reporting, verification, and the purchase of CBAM certificates—are described in Russia’s request for panel establishment as “multiple interconnected trade barriers” that make importation “extremely complex, burdensome, costly, time-consuming, and creating restrictions for trade.”
 Russia contends that “producers in third countries must monitor, collect, and calculate emissions data in accordance with methodologies and procedures prescribed by the EU,”
 “even if their domestic regulatory systems do not require such calculations or follow different approaches to emissions reduction in particular, or climate change mitigation in general.”

The arguments are structured around several GATT provisions, including Most-Favoured Nation treatment (Article I), the level of binding of customs duties (Article II), the prohibition on quantitative restrictions (Article XI), national treatment (Article III), and transparency (Article X).
 Additionally, Russia argues that the mechanism for granting additional free emission allowances to certain EU industries raises questions under the WTO Agreement on Subsidies and Countervailing Measures.
 The breadth of Russia’s claims reflects the systemic importance of the dispute: CBAM is not merely a technical regulation but a comprehensive border measure that engages multiple WTO disciplines simultaneously.

An important procedural feature of DS639 is that the EU declined Russia’s request to enter into consultations, citing the circumstances created by Russia’s war of aggression against Ukraine. In its communication to the DSB, the EU stated that “in view of the extraordinary circumstances created by the Russian Federation’s war of aggression against Ukraine, the European Union declined the Russian Federation’s request to enter into consultations in this dispute,” taking the view that “the consultations requested by the Russian Federation cannot be fruitful and cannot lead to a mutually satisfactory solution of the matter at hand.”
 This refusal bypassed the usual consultative phase and moved the dispute directly toward panel proceedings.

2.2 Broader Trade Challenges to CBAM

Russia’s WTO challenge sits within a broader landscape of CBAM objections. India has filed formal objections to EU CBAM at the WTO Committee on Trade and Environment and used CBAM as a point of friction during EU-India Free Trade Agreement negotiations, arguing that CBAM violates the UNFCCC principle of Common but Differentiated Responsibilities.
 Turkey faces the highest relative CBAM exposure of any non-EU country, with approximately €19 billion in annual CBAM-affected exports representing nearly 8% of Turkey’s total export value, and its challenge proceeds through bilateral channels.
 The United States has also engaged rhetorically with CBAM, with the US ambassador to the EU calling CBAM a tariff “by a different name” in an August 2026 op-ed, drawing a Commission rebuttal that called the mechanism non-discriminatory and WTO-compatible.

The breadth of third-party participation in DS639 underscores the systemic stakes. The third parties listed include Argentina, Australia, Brazil, Canada, China, Colombia, Ecuador, Iceland, India, Indonesia, Japan, Kazakhstan, Korea, Malaysia, New Zealand, Norway, Paraguay, Saudi Arabia, Singapore, South Africa, Switzerland, Türkiye, Chinese Taipei, Thailand, the United Arab Emirates, the United Kingdom, and the United States. This extraordinary range of participants signals that the outcome will shape the climate–trade agenda for years to come.

The objections from developing countries raise a distinct set of concerns from those advanced by Russia. Russia’s challenge is framed primarily in terms of trade restrictiveness and discrimination, with the climate rationale of CBAM characterised as a pretext for protectionism. India and Turkey, by contrast, frame their objections in terms of equity and the principle of common but differentiated responsibilities—arguing that CBAM imposes costs on developing countries that historically contributed least to climate change and that lack the capacity to decarbonise at the pace the EU demands.

2.3 Implications for the Climate–Trade Agenda

The analytical question that DS639 poses is whether the Palm Oil template can be extended from a product-based distinction to a process-based measure. The distinction matters because the TBT Agreement’s structural preference for product-related characteristics has long been understood to create friction with PPM-based regulation, and CBAM is quintessentially PPM-based: it regulates the emissions associated with producing a good, not any characteristic of the good itself.

The Palm Oil Panel managed the product/PPM tension by focusing on the environmental objective and the nexus to it. Whether this approach can be transposed to CBAM is uncertain. The ILUC measures distinguished between biofuels based on the feedstock from which they were produced. CBAM imposes a charge calculated by reference to the emissions intensity of the production process, which is not a characteristic of the imported good in the conventional sense.

A second implication concerns the standard of review. If the Palm Oil deferential standard is applied to CBAM, the EU’s choice of carbon price, scope of covered goods, and methodology for calculating embedded emissions would attract significant deference. But CBAM’s more direct extraterritoriality may attract closer scrutiny than the ILUC measures, which were mediated through the concept of feedstock risk.

A third implication concerns the treatment of developing countries. The Palm Oil Panel did not squarely address CBDR, and its findings offer little guidance on how a Panel should reconcile the climate rationale of a border measure with its differential impact on developing countries. These are the questions that Part III’s doctrinal analysis of the TBT Agreement must supply the tools to answer.

Part III: The TBT Agreement as a Framework for Environmental Regulation

Parts I and II analysed the Palm Oil and CBAM disputes as case studies. This Part steps back to examine the doctrinal architecture that both presuppose: the TBT Agreement’s treatment of legitimate objectives, the product/PPM distinction, and the definitional question of what constitutes a technical regulation.

3.1 Legitimate Objectives and Environmental Measures

The TBT Agreement provides a central doctrinal framework for assessing environmental measures that take the form of technical regulations.
 The preamble explicitly recognises that “no country should be prevented from taking measures necessary...for the protection of human, animal or plant life or health, of the environment, ...at the levels it considers appropriate.”
 This recognition is reinforced by TBT Article 2.2, which includes “protection of human health or safety, animal or plant life or health, or the environment” as legitimate objectives of technical regulations.

Recent scholarship examining the coherence between TBT law and environmental measures has highlighted the role of the sustainable development objective in the WTO Agreement’s preamble, “which explicitly mentions the objective ‘sustainable development.’”
 This interpretive context matters: a measure pursuing an environmental objective is strongly coherent with Article 2.1, even if it imposes detrimental impacts on imports, whereas a measure whose detrimental impacts stem from an economic or industrial policy objective would be incoherent.
 The two-directional coherence framework developed by Kalimo and Mateo captures “the nuances and to identify conflicts and synergies in the interaction between environmental law and trade law” through a granular examination of specific characteristics of each body of law.

The OECD has documented a steady increase in trade-related environmental policies notified to the WTO. In 2022, there were 1,349 such measures drawn from environment-related notifications, accounting for 12.9 per cent of all notifications to the WTO against 8.1 per cent in 2009. Over the period 2009–22, 5,343 measures were identified as technical barriers to trade, with certain measures aiming to limit international spillovers, particularly carbon leakage, while others directly promote clean energy production and consumption.
 This empirical trend underscores the systemic importance of the TBT Agreement as the principal doctrinal framework through which climate measures will be assessed.

3.2 Product-Based vs. PPM-Based Requirements

The TBT Agreement also requires that technical regulations not be maintained “if the circumstances or objectives giving rise to their adoption no longer exist or if the changed circumstances or objectives can be addressed in a less trade-restrictive manner.”
 This reflects what some scholars characterise as the TBT Agreement’s preference for product-based rather than PPM-based requirements—a structural feature that can create friction with environmental regulations targeting production processes.
 However, the Appellate Body has confirmed that characteristics subject to regulation “are not limited to qualities intrinsic to the product itself,” opening space for certain process-based measures.

This is the doctrinal space within which the Palm Oil Panel operated. By focusing on the environmental objective rather than the product/PPM distinction as such, the Panel avoided a rigid confrontation with the Agreement’s structural preference while leaving unresolved how far the logic extends. The CBAM dispute will engage the PPM question directly: CBAM regulates embedded emissions, which are inherently a production characteristic. The resolution of this issue will be the central doctrinal question of DS639, and it will determine whether the Palm Oil template’s accommodation of climate regulation is durable or contingent.

3.3 The Definition of Technical Regulation and Standard

Annex 1, paragraph 2 defines a “technical regulation” as a document that lays down product characteristics or their related PPMs, with which compliance is mandatory. The Palm Oil Panel found that the 7 per cent maximum share rule and the high ILUC-risk cap and phase-out were technical regulations within the meaning of Annex 1.1 of the TBT Agreement.
 The Panel’s findings on the “technical regulation” requirement provide important guidance on how climate measures will be characterised. That guidance will be tested in DS639, where CBAM’s legal characterisation as a technical regulation, a standard, or something else will be contested.

The doctrinal analysis in this Part has established the interpretive tools that Parts I and II presuppose. It has also revealed a limitation: the TBT Agreement’s disciplines operate in isolation from the institutional context within which they are applied. The next Part addresses that context.

Part IV: The TBT Agreement, the CTE, and the Broader Institutional Ecosystem

Part III analysed the TBT Agreement as a body of doctrine. Doctrine, however, does not operate in a vacuum. This Part situates the doctrinal framework within the institutional ecosystem of the CTE and TESSD, and asks how deliberative outputs feed into adjudicative interpretation.

4.1 The Committee on Trade and Environment

The Committee on Trade and Environment (“CTE”), established following the 1994 Marrakesh Decision, reflects an early recognition that sustainable development “informs” all WTO Agreements.
 The CTE’s mandate—“to identify the relationship between trade measures and environmental measures in order to promote sustainable development”—has provided a standing forum for members to discuss issues at the trade-environment interface.
 While CTE discussions do not generate binding case law, they serve as an important venue for members to share information on carbon pricing regulations, eco-labelling requirements, and the implications of environmental measures for market access.
 Some members have called for comprehensive mapping of carbon pricing regulations and their impact on trade, suggesting that the CTE may wish to re-examine its role in examining labelling requirements for environmental purposes.

4.2 The Trade and Environmental Sustainability Structured Discussions

More recently, the Trade and Environmental Sustainability Structured Discussions (“TESSD”), launched in November 2020, have created an additional space for members to explore trade and environmental sustainability issues outside the framework of formal negotiations.
 The initiative was established to address a structural gap within the WTO, providing a “safe, inclusive, and non-negotiating space” for members to exchange ideas and share experiences in an iterative, collaborative way.
 TESSD has shifted the conversation from “defensive” concerns about trade rules constraining environmental policy toward how trade cooperation can actively support environmental objectives.
 The relationship between the CTE and TESSD is complementary: TESSD serves as an “incubator of ideas” and a “laboratory” for new models of collaboration, while the CTE remains the central forum for formal discussions.
 Several Members acknowledged "the success of TESSD in integrating climate considerations into trade and environment discussions and in catalysing related efforts" within the CTE.

4.3 The Complementary Relationship

The institutional coherence analysis asks whether this relationship produces a coherent architecture or fragmentation. The answer is mixed. TESSD’s deliberative output feeds into the broader epistemic context within which disputes are adjudicated, and its focus on trade-related climate measures is directly relevant to the Palm Oil and CBAM disputes. Yet the proliferation of forums creates the risk of normative inconsistency.

The bridge to the doctrinal Parts lies in the question of how institutional outputs feed into panel interpretation. Panel reports are not formally bound by CTE or TESSD outputs, but they may draw upon them as evidence of subsequent agreement or practice under VCLT Article 31(3). The Palm Oil Panel’s reliance on international climate law—including the Paris Agreement and UNFCCC—illustrates this dynamic: the Panel drew upon a body of norms that the CTE and TESSD have helped to consolidate within the trade policy discourse. The institutional architecture thus provides the normative raw material that doctrinal interpretation refines.

The institutional analysis has a further implication. The CTE and TESSD are WTO-centred forums; they operate within the multilateral system. But climate governance is not confined to the multilateral system. The next Part examines how free trade agreements—bilateral and regional instruments—embed environmental commitments, and whether that practice reinforces or fragments the WTO-centred architecture.

Part V: Environmental Provisions in Free Trade Agreements

Part IV examined the WTO-centred institutional architecture. This Part turns to the parallel universe of free trade agreements, where environmental commitments have developed with greater speed and ambition than in the multilateral system. The question is whether FTA practice reinforces the coherence of the architecture or fragments it.

5.1 Trends in Environmental Provisions

OECD research documents the proliferation and evolution of environmental provisions in regional trade agreements. Environmental provisions have moved from peripheral preambular references to substantive chapters with enforcement mechanisms. As of the data compiled in the TREND database and presented by the OECD, 102 regional trade agreements included specific provisions on climate change, representing 13 per cent of RTAs with environmental provisions, while biodiversity provisions appeared in 184 agreements (24 per cent) and provisions on the circular economy in 167 agreements (22 per cent).

The OECD has identified 130 trade-related measures addressing environmental issues related to agriculture applied or approved in 15 OECD Member countries and the European Union between 1997 and 2024. Over half of these measures were introduced between 2020 and 2024, with most identified as environment-related provisions in regional trade agreements linked to agriculture.
 This acceleration reflects a broader trend: governments are increasingly extending domestic sustainability requirements to imported products to ensure global effectiveness or political acceptability of domestic policies.

5.2 Emerging Types of Provisions: The Chilean and Swiss Experiences

Chile has been particularly active in incorporating environmental considerations into its trade agreements. It currently maintains 22 FTAs with environmental provisions out of a total of 34 FTAs, a track record that began in 1997 with the Canada–Chile Agreement on Environmental Cooperation. The depth of these provisions varies considerably. Some agreements contain only preambular references or a single article on cooperation, while others contain full environmental chapters, including agreements with the United States (2004), China (2006), Japan (2007), Vietnam (2014), Hong Kong (2014), Argentina (2018), Brazil (2022), Ecuador (2022), the CPTPP (2023), Paraguay (2024), and the interim EU agreement (2025). Chile’s agreements with Argentina and Brazil contain particularly detailed provisions: the Chile–Argentina FTA includes commitments to promote trade in legally harvested forest products and to cooperate against illegal logging, while the Chile–Brazil FTA reaffirms the principles and objectives of the UNFCCC, the Kyoto Protocol and the Paris Agreement, and provides for cooperation on monitoring, reporting and verification of greenhouse gas emissions.

The EU–Chile Advanced Framework Agreement, signed on 13 December 2023, represents a further deepening. It contains a Trade and Sustainable Development chapter with a commitment to effectively implement the Paris Agreement, obligations to promote responsible business conduct in accordance with UN and OECD principles, and a commitment to initiate a review process of the TSD aspects once the trade agreement comes into force. It also includes provisions on better access to materials crucial for the green transition—lithium, copper, and renewable hydrogen—a joint commitment to sustainable mining, and environmental impact assessment of energy and raw materials projects. Notably, it is the first EU trade agreement to include a dedicated chapter on Sustainable Food Systems. The review process is to be guided by the EU’s new TSD policy, which includes the possibility of applying trade sanctions as a measure of last resort in cases of failure to comply with obligations that materially defeat the Paris Agreement.

Switzerland, operating primarily through the EFTA framework, has developed a distinctive model. Since 2010, sustainability provisions have been integrated into all new Swiss regional trade agreements. In 2019, the model chapter was revised to include new themes such as climate protection, sustainable forest and maritime management, biodiversity, sustainable agriculture, sustainable supply chains, responsible business conduct, and gender equality and inclusive trade. The dispute resolution mechanism was reinforced by introducing a panel of experts. Dedicated chapters appear in EFTA’s FTAs with Montenegro (2011), Bosnia and Herzegovina (2013), the Central American states (2013), Georgia (2016), the Philippines (2016), Ecuador (2018), Indonesia (2018), Moldova (2023), India (2024), Kosovo (2025), Thailand (2025), Malaysia (2025) and Mercosur (2025). A chapter on trade and sustainable development has also been added to the modernised EFTA–Chile FTA, concluded in 2024 and entered into force on 1 June 2026.

The Agreement on Climate Change, Trade and Sustainability (ACCTS), signed on 15 November 2024 by Costa Rica, Iceland, New Zealand and Switzerland, represents a more ambitious departure. Described by the Swiss Federal Council as the first legally binding trade agreement between these four countries that primarily pursues environmental policy objectives, the ACCTS uses trade policy instruments to support the transition to low-emission, climate-resilient and sustainable economies. It liberalises trade in more than 300 environmental goods and over 100 environmental services, commits parties to eliminate tariffs and other trade barriers for these goods and services on a most-favoured-nation basis, and is the first international agreement to define harmful subsidies for fossil fuels—prohibiting subsidies for coal or the production of oil and gas, and generally prohibiting the introduction of new fossil fuel subsidies. The Agreement also includes 13 non-binding guidelines for voluntary ecolabels.

5.3 Effectiveness and Harmonisation

The effectiveness of FTA environmental provisions is contested. Enforcement mechanisms vary widely, from consultation and cooperative approaches to binding dispute settlement with trade sanctions. The OECD has recommended greater harmonisation of sustainability clauses across trade agreements to facilitate their implementation and monitoring, reduce compliance costs for businesses, and help ensure a level playing field for sustainable practices.

Empirical research suggests that environmental provisions in RTAs are not necessarily trade-restrictive. Brandi and Schwab find that additional agriculture-related environmental provisions are associated with higher agricultural trade volumes, with each additional provision associated with a 0.3 per cent increase in bilateral agricultural trade, and an average of 17.8 such provisions associated with a 5.3 per cent increase compared to agreements with no such provisions. They also find a reduction in the share of environmentally intensive products, concluding that these provisions represent a “win-win” outcome in which trade volumes increase while environmental composition improves.

These findings bear directly on the coherence framework. They suggest that FTAs can serve as laboratories—testing approaches that may later inform WTO interpretation through VCLT Article 31(3)(c)—without necessarily creating fragmentation. The ACCTS, with its legally binding character and its explicit ambition to build on existing WTO international trade law, represents a particularly deliberate attempt to feed FTA experimentation back into the multilateral system.
 The institutional architecture analysed in Part IV and the FTA practice analysed here are thus not competing orders but complementary sites within a single, if uneven, governance architecture.

That architecture, however, has a dimension that Parts I to V have not yet addressed. All of the forums examined so far—WTO dispute settlement, the CTE, TESSD, and FTAs—operate within the trade regime. But climate measures are also exposed to challenge in a different regime, with different rules and different remedies. Part VI examines that regime.

Part VI: The Trade–Investment Interface and the Asymmetry of Precedent

6.1 Two Regimes, Two Trajectories

The relationship between the trade and investment regimes is one of the central structural tensions in international economic law. The two systems developed along separate historical trajectories—the GATT/WTO system emerging from multilateral trade negotiations, and the investment regime from a fragmented network of bilateral treaties—and for much of their history, their respective adjudicators operated in near-total isolation from one another. As Ewing-Chow observes, “for a long time the negotiators and experts formed two separate communities,” and it was only with the North American Free Trade Agreement in 1994 that a major treaty attempted to integrate the two regimes.

6.2 Parallel Proceedings and Divergent Remedies

The practical consequences of this separation are significant. Where a single regulatory measure affects both trade and investment—as climate measures invariably do—it may be challenged simultaneously in two distinct fora, with different procedural rules, different applicable law, and different remedies. The Mexico sugar disputes illustrate the phenomenon. The same underlying measure was litigated in the WTO, in NAFTA Chapter 19 proceedings, and in three separate investor-state arbitrations.
 The divergence in outcome and remedy is not merely technical; it reflects fundamentally different conceptions of what the dispute settlement system is for.

6.3 The Flow of Authority: One Direction Only

The WTO’s engagement with investment arbitration precedent has been minimal and asymmetrical. Investment tribunals have frequently invoked WTO jurisprudence as persuasive authority. The reverse flow is almost non-existent. As Alford notes, “the short answer is almost never” when asking whether WTO panels or the Appellate Body reference investment arbitration awards.
 The one significant exception is instructive precisely because of its rarity: in US – Stainless Steel (Mexico), the Appellate Body cited the ICSID award in Saipem v. Bangladesh for the proposition that tribunals have a duty to contribute to the harmonious development of the law, “subject to the specifics of a given treaty and of the circumstances of the actual case.”
 Yet the Appellate Body’s reliance on Saipem was, as Alford observes, “hardly representative of the true state of affairs in investment arbitration, which is famous for its struggles with conflicting awards.”
 The citation served a rhetorical purpose—reinforcing the Appellate Body’s insistence on the precedential value of its own jurisprudence—rather than reflecting a genuine engagement with investment law.

6.4 Structural Causes of Asymmetry

The asymmetry has structural causes. WTO dispute settlement operates within a unified, hierarchically organised system with an appellate mechanism and a doctrine of precedent that, while not formally stare decisis, carries substantial normative weight. Investment arbitration, by contrast, is decentralised and ad hoc, with no appellate body and a persistent problem of inconsistent awards. WTO panels have little institutional incentive to draw upon a body of law that lacks the coherence and authority of their own jurisprudence. Investment tribunals, conversely, have every incentive to draw upon WTO law: it provides a ready-made body of interpretative reasoning on concepts—non-discrimination, necessity, legitimate expectations—that recur across both regimes.

6.5 Implications for Climate Governance

For climate governance, this asymmetry matters. A state that adopts a climate measure faces a dual risk: a WTO challenge under the TBT or GATT, and an ISDS claim under an applicable investment treaty. The Palm Oil disputes illustrate the first risk; Rockhopper v. Italy and the other fossil fuel cases illustrate the second. The two risks are governed by different legal standards and adjudicated by different tribunals, with no mechanism for coordination between them. A measure that survives WTO scrutiny under the Palm Oil template may nonetheless generate substantial liability in investment arbitration, and vice versa. The coherence framework developed in this essay must therefore account for this structural disjunction: doctrinal coherence within the trade regime, analysed in Parts I to V, is a necessary but not sufficient condition for the coherence of the governance architecture as a whole. Part VII examines whether the reform agenda is closing that gap.

Part VII: Investment Treaty Reform and ESG

Part VI established that the trade and investment regimes operate in structural isolation, and that this isolation creates risks for climate measures that WTO scrutiny alone cannot address. This Part examines the reform agenda—the UNCITRAL counterclaims process, the transformation of treaty practice, the modernisation of the Energy Charter Treaty, the climate-related case law, and the emerging normative framework of the UN Guiding Principles—and asks whether it is closing the coherence gap.

7.1 The Structural Asymmetry

The conventional ISDS framework is structurally asymmetric: it provides foreign investors with direct access to arbitration against host states, but does not provide states or affected communities with equivalent access to hold investors accountable. The scale of the regime is substantial. The international investment framework comprises more than 2,600 treaties currently in force, most negotiated over three decades ago with minimal attention to environmental protection or the imperative to channel investment toward sustainable development.
 As UNCTAD observes, the regime “often lags behind the needs of countries seeking to align investment policy with their climate commitments.”

The empirical record illustrates the structural bias. Between 1987 and 2024, investors filed at least 249 treaty-based ISDS cases related to fossil fuel activities, making the sector the most litigious within the ISDS system, alongside 129 cases concerning renewable energy investments and at least 139 cases related to critical minerals, including 51 relating to minerals required for the energy transition.
 In 2024, the share of new disputes arising from mining, oil, gas and coal extraction doubled.
 The financial stakes are considerable: in the past decade, successful ISDS claimants were awarded about $230 million on average, while the average amount claimed rose to almost $1 billion.

The climate implications are direct. As UNCTAD explains, the ISDS mechanism “was designed to protect foreign investors from ‘excessive’ government action. But it is also limiting countries’ abilities to regulate, even when pursuing legitimate public policy objectives, such as climate action.”
 The South Centre has characterised the IIA framework as “a structural barrier to the implementation of key aspects of the Paris Agreement,” noting that by protecting fossil fuel investments, these treaties create significant financial risks that may induce regulatory chill.

7.2 UNCITRAL Working Group III Reforms

UNCITRAL Working Group III has been engaged in a multi-year reform process addressing the ISDS system. The reform agenda includes provisions on counterclaims—Draft Provision 10—which would allow states to bring counterclaims against investors. The text of Draft Provision 10 provides that a respondent may make a counterclaim “arising directly out of the subject matter of the claim or in direct connection with the factual or legal basis of the claim” and “that the claimant has failed to comply with its legal obligations to the respondent, including under any legally binding instrument to which the respondent is a party.” The provision also addresses consent, providing that the submission of a claim by the claimant constitutes its consent to the submission of any counterclaim by the respondent.

The Working Group’s deliberations have progressed through successive sessions. At its fifty-second session in September 2025, the Working Group agreed that the agenda of the following two sessions would focus on draft provisions on procedural and cross-cutting issues (fifty-third session) and the standing mechanism (fifty-fourth session), with an aim to present results to the Commission in 2026.
 The fifty-third session, held in 2026, considered Draft Provisions 9 to 22 on procedural and cross-cutting issues, followed by discussion of the form of the draft provisions and their interaction with underlying investment agreements.
 The Working Group also had before it draft guidelines on the calculation of damages and compensation in ISDS.

The reform process is ongoing, and its outcomes remain uncertain. As one analysis notes, Draft Provision 10 “does not completely restructure substantive criteria, but it is a cautious move toward procedural parity.”
 This confirms that the current reform process does not seek to transform investment treaties into fully reciprocal instruments, but rather to make space within ISDS for respondent state claims. Whether this procedural opening translates into substantive climate accountability remains to be seen.

7.3 Trends in Treaty Reform: From Protection to Facilitation and Sustainability

Beyond the procedural reforms at UNCITRAL, a broader substantive transformation of investment treaty practice is underway. UNCTAD’s 2025 IIA Issues Note identifies two main phases of reform in treaties concluded between 2010 and 2024: an initial phase focused on recalibrating traditional investor protection standards and dispute settlement mechanisms, and a second phase—since around 2015—characterised by the growing inclusion of investment cooperation and facilitation provisions.
 New-generation IIAs increasingly emphasise cooperation and facilitation, continue to refine protection standards, and show a gradual expansion of liberalisation commitments, though these require carefully designed policy flexibilities. Investor–State arbitration appears less frequently, while sustainable development provisions are becoming more prominent, though not yet fully mainstreamed.

The OECD has documented parallel trends. Recent treaties provide clearer contours of substantive protections that preserve States’ right to regulate in the public interest, including specific exceptions for legitimate public policy measures. These new designs are applied consistently to key provisions such as fair and equitable treatment, indirect expropriation, and most-favoured-nation treatment, seeking to clarify the content of substantive protections and avoid unintended effects.
 Recent treaties also increasingly feature innovative provisions that aim to promote sustainable investment through transparency commitments, exchange of information, and national focal points to support foreign investors. Investment facilitation tools have been complemented by provisions addressing sustainable development more broadly, seeking to foster responsible business conduct, promote cooperation on environmental and labour issues, and encourage inclusive investment.
 The Investment Protocol to the African Continental Free Trade Agreement and the Sustainable Investment Facilitation Agreement between the European Union and Angola represent particularly notable examples of this “whole of government” approach to sustainable investment.

A critical caveat, however, is that despite these advances, a large stock of older, unreformed treaties continues to dominate the regime and constrain regulatory space. Over 2,000 investment treaties in force today were concluded in the 1990s, under different conditions and without experience of how they would be used and interpreted.
 UNCTAD underscores the need for large-scale reform covering both new and old agreements, and better synchronising efforts across national, bilateral, regional and multilateral levels. In response to stakeholder calls, UNCTAD has developed Guiding Principles on IIA Reform to place sustainable development at the core of the regime; the Principles were launched at the High-level IIA Conference at the World Investment Forum 2026.

The Energy Charter Treaty (ECT) modernisation represents a particularly significant test case. The modernised ECT, opened for consultation by the Swiss Federal Council in November 2025, explicitly references new international agreements on environmental and climate protection, including the Paris Agreement and the rights and obligations it creates for signatory states. It also creates the possibility of withdrawing investment protection from fossil fuel investments, in line with climate protection and the energy transition.
 This provision directly addresses the structural bias identified above: the ECT’s traditional protection of fossil fuel investments has been a central obstacle to climate policy coherence.

7.4 Climate-Related ISDS Cases and the Risk of  Chill

The case law illustrates both the risks and the limits of ISDS in the climate context. Rockhopper v. Italy (ICSID Case No. ARB/17/14) concerned Italy’s reintroduction in 2015 of a ban on oil and gas exploration within 12 miles of the Italian coastline. The UK company Rockhopper Exploration Plc, along with its Italian subsidiary, filed a claim for compensation under the Energy Charter Treaty concerning its interests in the Ombrina Mare oil rig, for which it had hoped to obtain a production concession prior to the ban. The company claimed compensation both for funds spent and for anticipated profits, potentially reaching USD $200–300 million.

The case’s trajectory illustrates the volatility of ISDS outcomes. In August 2022, a tribunal awarded Rockhopper approximately €190 million plus interest.
 In June 2025, the ad hoc committee annulled the award after it came to light that tribunal chair Charles Poncet had failed to disclose a 1990s criminal conviction (later overturned due to expiry of the statute of limitations) related to a banking scandal.
 Rockhopper subsequently confirmed it would refile its claim, instructing A&O Shearman for the refiled proceedings.
 The annulment does not vindicate Italy’s regulatory measure; it merely resets the dispute to its earlier stage, leaving the underlying tension unresolved.

UNCTAD documents further cases involving fossil fuel-related challenges to climate measures, including Zeph v. Australia (III) and (IV) and AET v. Germany.
 These cases illustrate the tension at the heart of the climate-investment interface: states adopting measures to phase out fossil fuel reliance may face claims from investors whose expected profits are affected. The risk is not merely financial; it is also regulatory. The threat of ISDS claims may deter states from adopting ambitious climate measures in the first place—the phenomenon of “regulatory chill” that scholars have identified as a central obstacle to climate action.

Yet the picture is not uniformly bleak. Some tribunals under older and vaguer IIAs have rejected claims that challenged regulatory measures adopted for legitimate public purposes, suggesting that tribunals are not invariably hostile to environmental regulation.
 The reform agenda is therefore not a response to a uniformly hostile jurisprudence, but rather to a structural asymmetry that creates risks even where tribunals ultimately reject claims—risks that manifest in the costs of defending arbitration, the delay in implementing measures, and the chilling effect of potential liability.

7.5 The UN Guiding Principles on Business and Human Rights

The UN Guiding Principles on Business and Human Rights (UNGPs), endorsed by the Human Rights Council in 2011, provide a further normative framework relevant to the climate-investment interface. While the UNGPs are not directly concerned with climate change, their emphasis on corporate human rights due diligence and the responsibility of business enterprises to respect human rights has implications for investment treaty interpretation and reform.

The UNGPs are increasingly being incorporated into investment treaty practice. The Morocco–Nigeria BIT contains an article on post-establishment obligations that obliges states and investors to “uphold human rights in the host State” and “act in accordance with the core labour standards as required by the ILO Declaration on Fundamental Principles and Rights of Work, 1998.”
 The Netherlands revised its model BIT in October 2018 to allow for reductions in investor compensation where investors have failed to comply with the OECD Guidelines and the UN Global Compact through modern and environmentally responsible techniques.
 These developments suggest a gradual incorporation of corporate responsibility standards into the investment law framework, though the pace and depth remain modest.

The UNGPs also inform the broader normative context within which climate-related investment disputes are adjudicated. International business and human rights standards, including the UNGPs and the OECD Guidelines for Multinational Enterprises, call upon investors to respect human rights and to exercise due diligence to safeguard them.
 Where climate measures are challenged, the question arises whether tribunals should consider the investor’s own conduct—including its compliance with climate and human rights standards—in assessing claims. The Pac Rim v. El Salvador arbitration provides an instructive, if ultimately disappointing, example. An amicus curiae brief submitted by the Center for International Environmental Law argued that the arbitration would effectively “punish [the respondent] for fulfilling its own international law obligations to protect citizens’ human rights,” as set forth in the Tripartite Declaration, the UN Global Compact, and the OECD Guidelines. While the tribunal admitted the brief, it ultimately refused to consider CIEL’s submission in reaching its decision.
 This outcome illustrates the gap between the normative availability of human rights and climate arguments and their actual uptake by tribunals.

A further dimension of the UNGPs’ relevance concerns the “triangulation” of interests in climate-related investment arbitration. As one analysis observes, “climate-related cases can test the limits of ISDS’ room for consideration of interests other than investment protection,” because “non-economic interests are traditionally trapped in a binary scheme. As tribunals focus primarily on investors’ rights, non-economic interests are only relevant for being either in favor or against investment protection.”
 The UNGPs, by articulating a framework of corporate responsibility that is neither purely investor-protective nor purely state-regulatory, offer a potential third position—one that could inform a more nuanced adjudicative approach. Whether tribunals will embrace this framework remains uncertain, but its availability is significant.

7.6 Implications for Climate Action

The implications for climate action are significant and multi-layered. The conventional IIA framework acts as a structural barrier to climate action: the threat of investor-state claims may deter states from adopting ambitious climate measures, and the compensation costs of claims may undermine the fiscal viability of climate policy. UNCTAD’s data on fossil fuel, renewable energy, and critical minerals cases illustrates the scale of the risk, while cases such as Rockhopper v. Italy demonstrate that the risk is not merely hypothetical.

The reform agenda, if successful, could reduce this barrier. The modernisation of the ECT, with its explicit reference to the Paris Agreement and its provision for withdrawing protection from fossil fuel investments, represents a significant step. The UNCTAD Guiding Principles on IIA Reform, expected in 2026, may provide a normative framework for aligning investment treaties with sustainable development. The UNCITRAL counterclaims provision, while incremental, creates procedural space for respondent states to raise climate-related claims against investors.

The coherence framework developed in this essay asks whether these reforms move toward coherence with the trade–climate framework or remain structurally asymmetric. The answer is mixed. The reforms are real but incremental; they address the symptoms of the structural asymmetry without fully resolving its causes. The cautious, procedural character of Draft Provision 10, the slow pace of ECT ratification, and the continued dominance of older treaties all suggest that the investment law pillar of the governance architecture will remain the least coherent with the climate regime for some time to come.

The incorporation of the UNGPs and related standards into investment treaty practice offers a modest but meaningful counterweight. By articulating corporate responsibilities that are independent of investor protections, these standards create a normative vocabulary through which tribunals might, in appropriate cases, assess investor conduct against climate and human rights benchmarks. The gap between normative availability and adjudicative uptake—illustrated by Pac Rim—remains wide, but the direction of travel is toward greater integration. Whether that integration accelerates will depend on the willingness of states to negotiate stronger provisions and of tribunals to apply them. The investment pillar thus remains the least coherent element of the governance architecture analysed across Parts I to VII, and it is the element on which the coherence framework’s most demanding test falls.

Conclusion

The Palm Oil rulings establish a significant precedent for the treatment of climate measures within WTO law, demonstrating doctrinal accommodation of climate-oriented regulatory autonomy while insisting on procedural diligence.
 The Panel’s emphasis on the global nature of climate change and its refusal to require strict causal demonstration lower the risk that future climate measures will be found inconsistent, provided the implementing Member can articulate a rational basis.
 The TBT Agreement provides a framework for assessing environmental technical regulations, with the preamble’s recognition of environmental objectives and the open-ended nature of legitimate objectives creating interpretive space for climate measures.
 The three interpretive developments identified in Part I—systemic integration, the material contribution standard, and sensitivity to climate rationale in the subsidies context—constitute a template that is substantively permissive but procedurally demanding.

The CBAM dispute will test the boundaries of this accommodation.
 The unresolved product/PPM distinction and the more direct extraterritoriality of CBAM create significant uncertainty. Marín Durán’s critique that Palm Oil was “a missed opportunity” on extraterritoriality is particularly pertinent.
 DS639 will also require the Panel to engage with questions Palm Oil left open: the treatment of developing countries under CBDR, the legality of border charges calculated by reference to production processes, and the extent to which the TBT Agreement’s structural preference for product-related characteristics constrains measures targeting embedded emissions. The outcome will be pivotal for the climate–trade agenda.

The institutional architecture provides multiple forums for engagement.
 The CTE remains the central forum for formal discussions, while TESSD has functioned as an incubator of ideas, catalysing related efforts within the CTE and shifting the conversation from defensive concerns toward how trade cooperation can support environmental objectives. The experience of Chile and Switzerland demonstrates that FTAs can embed increasingly ambitious commitments, from Chile’s full environmental chapters to Switzerland’s model TSD chapters and the pioneering ACCTS. Empirical research suggests that such provisions need not be trade-restrictive and may even facilitate trade in environmentally sustainable products.

The investment law pillar presents a more complex picture. The conventional IIA framework acts as a structural barrier to climate action, and the reform agenda—ECT modernisation, the UNCITRAL counterclaims provision, and the UNCTAD Guiding Principles—represents real but incremental progress. The cautious, procedural character of Draft Provision 10, the slow pace of ECT ratification, and the continued dominance of older treaties suggest that investment law will remain the least coherent pillar for some time. The incorporation of the UNGPs offers a modest counterweight, though the gap between normative availability and adjudicative uptake remains wide.

The trade–investment interface itself is a source of structural incoherence. The two regimes developed in isolation, and their adjudicators have operated in near-total separation. A single climate measure may be challenged simultaneously in two fora, with different standards and remedies, and with no mechanism for coordination. Doctrinal coherence within the trade regime is therefore a necessary but not sufficient condition for the coherence of the architecture as a whole.

Taken together, these findings support a calibrated conclusion. Palm Oil is doctrinally incremental but institutionally significant. The CBAM dispute will determine whether that significance is amplified or confined. The institutional architecture is fragmented but not incoherent. The investment law pillar remains the least coherent, but the reform agenda is moving in the right direction. The broader significance of Palm Oil may lie less in its specific findings than in its demonstration that WTO dispute settlement remains capable of engaging seriously with climate regulation—a modest but meaningful signal at a moment when the trading system faces existential questions about its legitimacy. Whether that signal is amplified by DS639 will determine whether the WTO can serve as an enabling framework for, rather than an obstacle to, the climate transition.
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